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CHAPTER 1
INTRODUCTION

CHAPTER 1
INTRODUCTION
The Problem
The purpose of this study is to determine which
states, by nature of their statutes, either assume or
designate liability for student injuries which are incurred
while the student is under school jurisdiction# The
solution of this problem involves an attempt to answer
the following questions:
1# Which states make provisions in their
statutes for the assumption of liability?
2# Which states assume liability?
3. In which states are school boards or
school districts liable?
4. In which states are school funds liable?
5. Which states imply that city, town or
county governments are liable?
6. Which states hold teachers, principals or
superintendents liable?
7# In which states does insurance coverage
exist?
8# In which states does the common-law theory
prevail?
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Need of Study
The special interest of the writer both as a
student and as a teacher in a secondary school made the
selection of this problem for survey and analysis an
absorbing concern*
The appalling number of injuries and accidents
sustained by students annually has been recorded elsewhere
with due tabulation of the frequency of the accidents,
their causes, their prevent&tives and their decline.^ How-
ever, very little information is available showing the
position of the government regarding the assumption of
liability in such instances. The scope of this study then
is to survey and analyze state laws regarding liability
for student accident or injury. This study is a necessary
one for it will supply significant information:
1. To Schools of Education, in imparting this
legalistic knowledge to prospective teachers,
particularly teachers of safety education.
2. To pupils, parents and other citizens in knowing
who is held responsible in the event an injury
occurs.
5. To legislators and other government representatives
who through this paper can compare existing
conditions in their own state with others and
possibly enact better legislation.
1. See "Accident Facts'*, 1940, National Safety Council, Chicago
-'
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CHAPTER 11
THE PROCEDURE
The Information needed for this survey could be
obtained only from the Attorney-Generals of the various
states or through research of the States Statutes and court
in the decisions State House Library, Boston, Massachusetts
as well as from the numerous books relating to the subject.
The interview method was not practical because of
the geographical area involved. Therefore it was decided
that a letter-*-'1 stating the problem and its purposes was
more practical means of obtaining the desired information.
Included with the letter was a questionnaire
2
) which each
Attorney-General was asked to fill out. It was thought
that this would facilitate answering. A self-addressed
return post card was also enclosed in the event that no
legislation pertaining to the problem was in existence, or
in case the material was referred to another state official
It was anticipated that if the Attorney-Generals
of the different states failed to send the necessary
information, ^ ) these missing state statutes, and court
decisions found in the library, would be examined for
needed data.
1. See Appendix, page 69
2. See Appendix, pages 70, 70.
3. Kansas, Louisiana, Massachusetts.
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Table 1 shows the number of letters sent to,
and returned by Attorney-Generals with or without the
desired information*
After gathering the necessary data a detailed
analysis was necessary. Various classifications of the
states was compiled and the tables drawn and tabulated*
Following this each state was treated individually and
the findings recorded.
It is felt that the interpretations and conclusions
presented will give a good indication of the presence or
absence of state statutes relating to the liability for
student accident or injury throughout the United States.
..
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TABLE 1
No. of letters
sent •
No. of letters
returned.
No. of letters
returned with
needed data.
No. of letters
returned with-
out needed data.
48 45 41a ) 4b )
Percentage of letters returned
with desired information.
85+^
a. ) Several of these letters were forwarded
unofficially because of state statutes which prohibit the
Attorney-General from divulging information to persons other
than state officials.
b. ) Two of these letters were returned with-
out the necessary data because of state statutes prohibiting
Attorney-Generals from giving advice, opinion or services to
other that state officials.
c. ) Data for remaining states was procurred
through investigation.
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CHAPTER 111
ORGANIZATION, PRESENTATION, AND INTERPRETATION
OF DATA
The states are considered in alphabetical order
with interpretation and compilation of the data supplied in
the returned questionnaires. The essential features of all
the state statutes and court decisions relative to the
purpose of this survey were extracted and set up in a
systematic arrangement for presentation.
The results uncovered are divided and presented
in the following manner:
1. Liability or immunity of state or school board.
2. Statute or extraction from court decision.
3. Indication of liability.
4. Compensation for liability.
5. Unique conditions.
6* Insurance coverage.
7. Statement indicating common law jurisdiction.
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ALABAMA
Attorney-General is forbidden by
existing state statutes to give legal
advise or opinion in, or to divulge any
information to persons other than State
and County officials.
This quotation is taken from a letter received
from an administrative assistant of the State's Attorney-
General*-
1
-) However, unofficially the following facts were
presented*
a. ) Alabama allows districts "every kind
and description of insurance" . ^
)
b. ) Statute passed which requires state to
indemnify teachers against personal payments
required.^*
)
c. ) Common law principle applies in general
in Bus Transportation accidents and playground
injuries. 4 *
Therefore it must be concluded that in the
absence of any specific law, the common law theory is
applicable in cases of student liability*
1* Letter from Attorney-General—unofficial. May 5, 1947.
2* Alabama Laws of 1955 , #272
3. Ibid.
4. Turk vs* County Bd. of Ed. 222 Ala. 177, 131 So. 435 (1930)
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ARIZONA
The questionnaire was completed and returned
promptly by the Attorney-General's office with the necessary
information. The questionnaire was supplemented with the
following court finding:
A school district under our system of
government is merely an agency of the state.
Freel v. Crawfordsville
,
142 Ind. 27, 57 L.R.A.
301, 41 N E 312:
They are involuntary corporations,
organized not for the purpose of profit or
gain but solely for the public benefit, and
hhave only such limited powers as were deemed
necessary for that purpose. Such corporations
are but agents of the state, for the sole purpose
of administering the state system of public
education In performing the duties
required of them they exercise merely a public
function and agency for the public good for
which they receive no private or corporate
benefit. School corporations, therefore, are
governed by the same law in respect to their
liability to individuals for the negligence
of their officers or agents as are counties
and townships. It is well established that
where subdivisions of the state are organized
solely for a public purpose, by a general law,
no action lies against them for an injury
received by a person on account of the
negligence of the officers of such subdivision,
unless a right of action is expressly given by
statute. Such subdivisions then, as counties,
townships, and school corporations, are
instrumentalities of government, and exercise
authority given by the state, and are no more
liable for the acts or omissions of their
officers than the state
This would serve to prove that school districts
are not liable for the negligence of their officers, agents
or employees, unless such liability is imposed either by
*T'*>0-m>i,»o*U J&
.
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<
statute or by implication
The questions were answered in the following manner:
a* No statute exists establishing liability and no
legislation is pending.
b. The state is not liable and the school board being
an agent of the state-fehe same rule applies.
c. Individual members of the Board or teachers may
be held liable if they have exceeded their
authority.
d. This rule applies while in the school building,
on school property, after hours, during physical
education classes, while representing the school
in competitive sports, and while traveling to and
from school in a school bus.
Insurance is carried on buses protecting
students and public, under a statute authorizing
this.
In some of the larger schools, the athletic
associations carry policies covering athletic
teams, however the school as such, has nothing to
do with this, and premiums are paid from athletic
funds. This is not compulsory.
1. From questionnaire received April 27, 1947
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ARKANSAS
J. B. Burns, Assistant Attorney-General supplied
the necessary information for this state*
No specific statute exists and no legislation is
pending* Neither the state nor school board may be held
liable. However the school bus driver is liable (Sec 2-
Art* 156, 1943). Sec 3 of the same article exempts school
directors from liability.
Section 2. Liability of Driver * The driver
or operator of a bus used for the transportation
of school children to and from school or to and
from other school activities as declared by the
local school board to be school activities
shall all be liable in damages for the death of
or injury to any school child resulting from a
failure of such driver or operator to use reason-
able care while transporting pupils.
Section 3. Directors Exempt from Liability *
It is hereby declared that the directors of all
school districts and special school districts in
this state in the discharge of their duties as
such directors act in a necessary governmental
function. Therefore, no actidn for personal
injuries or damage to property arising out of
the acts, conduct, or omissions of such directors
in their official capacities shall hereafter be
brought or maintained in this state against such
directors personally.
No type of insurance policy exists in the school
system.
-.
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CALIFORNIA
The state of California assumes no liability,,
The public schools of this state are operated by school
districts which are separate entities from the state.
School districts are liable for dangerous
or defective conditions of school buildings and grounds
and for the injuries caused by negligence of its officers
or employees
This rule applies to injuries sustained in
the school building, on school property (in each case only
when it is a school function) during physical education
classes, while representing the school in competitive
sports and while traveling in a school bus.
Insurance plans are optional with the
school districts and where it exists it is only an
optional basis. A statute authorizing insurance was passed
in 1927.
1. G. A. Wettphal, Jr.-Deputy Attorney General, State of
of California in letter of April 29, 1947
..
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COLORADO
H* Lawrence Hinkley, Attorney General in a letter
sent May 5, 1947, made the following statements:
Opinion #453 of Byron G. Rogers, Attorney General-1936
The general rule of law is that school
districts are not liable for their torts*-
The courts have further held that a quasi
municipal corporation, like a school board,
is never liable for neglect or wrong of its
officers unless there is an express statute
imposing the liability. Since there is no
statute in Colorado imposing a liability on
a school board, we are of the opinion that
the individual members are not personally
liable.
School boards are required, however, to
exercise reasonable care and aaution in the
selection of its employees and equipment*
Opinion #244-Byron G* Rogers-Attorney General, 1937
In case of negligence in the pase of the
driver of a school bus he would be held personally
responsible. However, failure to procure
insurance by the school board does not create
any liability against the school district or
the school directors personally*
Opinion #464- Byron G. Rogers—Attorney General- 1940
Should the school district fail to comply
with the requirement s of the statute concerning
the necessity for a driver's license and
examination of brakes and lights, it is our
opinion that the school members might be held
personally liable in case of an accident
involving the school bus*
Mr. Hinkley stated that no insurance is
compulsory and that common law governs In the absence of
a statute*
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CONNECTICUT
On February 13, 1947 in a letter to A. W# Torgensen,
University of Connecticut President, Attorney General
Wm. L. Hadden stated:
In the absence of statutory authorization
no such liability can be assumed for and no contract
for insurance coverage may be made for the state.
In the absence of statute, the trustees of the
University cannot assume the protection or defense
of faculty members or other employees in damage
suits, nor enter into contracts of insurance for
their protection therein®
However Article 234 and 235 of the 1945 General
Statute provides that:
Sec* 234. PROTECTION OF EMPLOYEES IN
DAMAGE SUITS. Each board of education shall protect
and save harmless any member of such board or any
teacher or other employee thereof or any member of
its supervisory or administrative staff from
financial loss and expense arising out of any
claim, demand, suit or judgment by reason of
alleged negligence or other act resulting in
accidental bodily Injury to or death of any
person, or in accidental damage to or destructi on
of property, within or without the school building
provided such member or employee, at the time of
the accident resulting in such injury, damage or
destruction, was acting in the discharge of his
duties within the scope of his employment or
under the direction of such board of education.
Sec. 235o LIABILITY INSURANCE. Such
board of education may insure against the liability
imposed upon it by section 234h in any Insurance
company organized in this state or in any insurance
company of another state authorized by law to
write such insurance in this state, or may elect
to act as self-insurer of such liability.
This is construed to mean that each board of
education must protect its employees from financial loss in
; v t
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CONNECTICUT (continued)
in case of liability when the individual is performing an
official act#
The Attorney General wrote that these were the
only laws in effect pertaining to the subject# Therefore
it must be assumed that common law is applied in all
other cases#
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DELAWARE
In response to the questionnaire the following
information was supplied by Mr* Earl D. Wiley, Jr* of the
Legislative Reference Bureau.
D
In 1939, a statute was passed which permitted a
student to collect up to two-thousand dollars for an
injury sustained in school
The only other liability statue existing pertains
to bus drivers* The policy is made compulsory by the
state and is paid for by each individual community.
At the present time a study to determine the
feasability of athletic insurance is being conducted by
the state*
In other cases common law applies. School
board members and employees may be held liable if
negligence can be proved.
1* Received June 3, 1947
•. .
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FLORIDA
Statute permits liability insurance to cover
damages resulting from negligent operation of school buses,
and also permits drivers to be liable if negligible,, 1 ^
Teachers and Supervisors may be held liable if
negligence can be proved® 2)
In the absence of any other statutory measures
it must be presumed that common law applies ®^
1* Sect. 234®03-Florida Statues 1944
2. Burnett v® Allen 114 Fla® 489, 1934
3® Letter from Leslie J. Brown, Assistant in Finance and
Administration, State of Florida
.'
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GEORGIA
It was the opinion of Mr, Eugene Cook, State
Attorney General that he could divulge more pertinent
information by letter than by answering the questionnaire*
Georgia Statutes provide that State and political
subdivisions are not liable for torts of their officers
engaged in the discharge of their duties*
^
School Bus drivers, as employees of the state,
serve in a governmental capacity and cannot be held liable
for damages sustained by others* 2 ^
In some instances the bus driver may be held
personally liable if gross negligence exists on his part* 3 )
Honorable M* J. Yeomans, former Attorney
General, on December 14, 1938, rendered an
opinion to the effect that the county board of
education could not legally use school funds
for the purpose of obtaining a liability
insurance policy to cover injury or death
which might arise by reason of accidents
occasioned by the operation of school buses*
Honorable Ellis Arnall, while Attorney
General, on July 16, 1940, rendered an
official opinion wherein he held that no
state department or agency had authority
to disburse its appropriation funds for the
payment of premiums on liability insurance*
Our courts have held that because the state
or county is not liable for torts that an
insurance company who insured on a liability
policy would not be liability for such injury*
1* Section 69307, Georgia Code of 1933
2* McLeod v* Pulaski County 50 Ga* APP* 356
3* Letter from Attorney General Cook, April 28, 1947
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GEORGIA (continued)
We have no law whereby any person could
recover for injuries sustained in school
buildings or on school property, due to the
fact that under our constitution and law, the
state and Its political subdivision are not
liable for torts*-1-)
1) Letter from Attorney General Cook, April 28, 1947
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IDAHO
The Attorney General of this state referred
the matter to the Superintendent of Public Instruction who
failed to answer® The relative information was procured
from a series of law books®
Where negligence is proved, even though the
school representative Is construed to be a municipal agent,
the representative is liable®
"The school district may waive immunity
in case of injuries to employees®" 1 )
Duties of teachers extend beyond school
building and campus in this state and a statute exists to
this effect requiring teachers to hold pupils to a strict
account for their conduct on the way to and from school®
^
Statute exists which permits the incorporation
of an athletic protection plan®
In the absence of any other statutory law it
is assumed that common law jurisdiction prevails®
1® Gorton V. Doty , 57 Idaho 792, 69 Pac (2) 156-1957
2® Logue V. Qedysendent School District 55 Id 44,
21 Pac (2) 554-1944
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ILLINOIS
Under law the Attorney General of this state was
prevented from answering any inquiries submitted by the
writer. However "as a special courtesy" 1 ) he offered
the following information.
As a general rule a school district or
school board is not, in the absence of a
statute imposing liability, subject to suit
in tort for personal injury. 2 )
School districts are not liable for
torts or negligence of their agents, unless
expressly provided for by statute and
school districts are exempt from liability
for negligent acts of servants to the same
extent as the state in absence of statute.
3
)
Amendments to the school laws inferring certain
corporate powers on a board of Education, have beenheld
not to change the policy of this state that school
districts and school boards are not liable to suit in tort
4
)
for personal injuries.'
Mr. Barrett stated that the preceeding were the
only cases and statutes existing relative to the study.
Therefore common law must exist in all other cases.
1. Letter from G. F. Barrett, Attorney General, June 2, 1947
2. City of Chicago v. City of Chi 243 111. App. 327 Cert.Den.
3© Lindstram vs. City of Chicago . 162 N.E. 128, 331 111. 144
4. Ibid
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INDIANA
»
Deputy Attorney General, H. W. Interlodge returned
the self addressed return card on April 28, 1947, and
stated that no statutes relating to the study exist. However,
further investigation uncovered the following facts;
Personal liability exists where negligence exists.
School board may not be held but employees may.D
State has mandatory provision which insures
teachers against personal loss in case of liability. The
school board or district cannot be held liable unless it
. 2)consents.
Ch. 265, Act of Indiana 1937 requires teaching of
highway safety and regulation in school program.
No other informatioh could be found and thus it is
assumed that common law prevails.
1. Adams vs. Schneider, 71 Ind. App 249, 124 NE 718 (1919)
2. Harry Rosenfield, Liability for School Accidents, New York
Harper Bros® 1940
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IOWA
The questionnaire was completed by Mr. R.A. Griffin
Legal Advisor, Department of Public Instruction.
The answers were supplemented by positive
statements.
Neither the state nore the school board may be
held liable for injuries sustained in connection with the
school*
However those responsible for the
administration of the program if anyone is
responsible*
The Attorney General has held that a
school board may pay part of a doctor's
bill, but need not. The payment is .
discretionary with the school board* 1 '
A legislative enactment permits an athletic group
insurance plan for the schools but it is not compulsory*
In general, Iowa, follows the rule of precedent
in cases of liability and thus common law is applied*
1. From questionnaire received April 21, 1947
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KANSAS
Failed to answer any communication so material
was found in the Massachusetts Legislative Library#
The general or common-law principle is applied
in more or less blanket fashion with almost complete dis-
regard of the facts in the case. This fact is brought out
by the following statement#
If the doctrine of state immunity
in torts survives by virtue of antiquity
alone, is an historical anachronism,
manifests an efficient public policy, and
works injustice to everyone concerned
the legislature should abrogate it, but the
legislature must make the change in
policy, not the court # 1 '
An athletic protection plan is in existence and is
not contrary to law«
1. McGraw v« Rural High School District #1, 120 Kan* 415,
243 Fac. 1038 (1926)
„.
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KENTUCKY
It was stated in a letter from Attorney-
General Elon A. Dummier, that no relative legislation
is in existence*-1 )
However he did say that a statute permits
liability insurance to cover damages resulting from
negligent operation of school buses; also
authorizing an athletic protective insurance
plan*
Therefore it must be concluded that
precedent and common law govern cases of liability*
1. Letter from Attorney General Elon A* Dummier,
May 15, 1947
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LOUISIANA
No answer was received from the Attorney-
General of this state*
However investigation revealed that the
school board can never be held liable, even for
its negligence and that the "no fund" doctrine
applies in all cases involving the school district
The general or common law principle is
followed#
1* Horton v« Bienville Parish School Board « 4LA* Appl23
(1926)
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MAINE
In a letter from Abraham Breitbard, Deputy
Attorney General, he stated that "no statutory law
on the subject, and very little case law exists
D
11 In the commission of negligent and
careless acts of employees of the school
board, the board is not liable
*
tl
2
'
The only insurance plan in operation in the
school system is the Maine Athletic Protective Plan*
Therefore it appears that the common law
principle is followed in rendering decisions*
1* letter from Deputy Attorney General, May 28, 1947
Burrill v« Augusta
,
78 Maine 118, 3 Att* 177 (1886)2 .
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MARYLAND
The school district as an agent of the
state is not liable under any circumstances* The
"no fund" doctrine is applied in all cases where the
district is involved* The individual school district
employee may be held liable where negligence can be
proved* *
)
Cases involving the liability of school
authorities have been decided by precedent in the
Court of Appeals of Maryland* No statutes exist
relative to the subject and thus it is assumed
that common law prevails*
This information was provided in a letter
of May 15, 1947 from J* Edgar Harvey, Asst. Attorney
General
o
1* Weddle vs* School Commissioners, 94, Md* 234,
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MASSACHUSETTS
A legislative enactment permits the
incorporation of the athletic protection plan of
insurance®^
The Massachusetts court summed up the stand
taken on school liability by the Commonwealth:
No private action, unless authorized
by express statute, can be maintained against
a city for the neglect of a public duty
imposed upon it by law for the benefit of
the public, and from the performance of
which the corporation receives no profit
or advantage®
Therefore it must be construed that a
school board is not liable for injuries suffered by
pupils cr others during their attendance at a school®
Since no statutes pertaining to the subject
are in existence the principle of common law governs
o
1. general Laws, Chap* 175, Art* 29, 1941
2® Hill v. Boston , 122 Mass® 344, 23 Am® Rep® 332 (1877)
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MICHIGAN
a* The school district is liable for
accidents caused from the negligent
operation of district owned or district
leased and operated school buses*^
Liability is that of the school district, not of
the school board as a body or Individuals.
This liability covers all situations involving
supervision by school district employees®
b« A Compulsory Athletic Protective Plan exists
in this state and the premiums are paid by
the student.
c. The school district cannot reimburse
employees who have been held liable for
negligence. ”No fund” doctrine is followed.
However school districts may remunerate
employees who may have suffered an accidento
d. General rule is school employee may be
held liable if negligence can be proved, and
o)
there be no statute directing otherwise.
Therefore In the absence of statutory law the
common law principle is applicable.
This information was forwarded by Miss Caroline
W 0 Thrum, Legal Adviser, Department of Public Instruction.
Tl Act 127, P. At 1945
2. From questionnaire received May 6, 1947
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MINNESOTA
Mr* T. J* Berning, Assistant Commissioner of
Education reported on April 22, 1947 that no legislation
exists pertaining to liability for student accidents#
Cases have been decided by precedent and common
law. He made the following observations:
a# The state is never liable.
b. School board employees and school board
members may be held liable individually if
negligence can be provedo
c. School district is . not liable for injuries
unless it consents. '
d. The school takes out athletic liability
policy for students. The premiums are paid
for by the school and the policy covers all
types of accidents, while the student is
acting as a student or representative of the
school. 2 )
e. School districts are authorized to purchase
liability insurance to protect employees from
personal loss. 3)
f. Common Law of State immunity is followed in
cases of liability. 4 )
1/ Minnesota State High School League Insurance
2/ Minnesota Statute #5098, 1927
3/ Minnesota Statute #1920-2, 1940
4/ Allen v. Independent School District #17, 173 Minn.
5. 216 N.W. 533 (1927)
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MISSISSIPPI
In so far as Mississippi is concerned,
there is no liability on the part of the
state, the school board or the school funds
for any injuries received by students# Some
of the schools, from their athletic funds,
do have insurance to provide hospitalization
for injuries sustained. 1)
It must be assumed that the common-law
principle applies and that individual employees may be held
liable if negligence can be proved#
1# Letter of April 27, 1947 from Greek L# Rice, Attorney
General.
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MISSOURI
The questionnaire was completed and signed
by W# C. Cockull, Assistant Attorney General, and contained
the following facts; 1 )
a* No pertinent statutory law exists*
b* Neither the state nor the school
board is liable.
c. No one is made especially liable. A
suit might be permissible against some
individual on the theory of negligence,
depending on the circumstances of the
case 0
d* No type of insurance plan is in operation*
It must be concluded from Part c, that
t
common law prev&ils and that a school board employee may
be held liable if negligence is proved*
1. Received April 28, 1947
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MONTANA
a 0 State being a soverign power is not liable
b« School boards as agents of the state are not
liable,
2
)
Co With regards to specific liability “generally
no one would be held liable unless they were one
of the agents of the state acting outside of their
agency
,
and therefore, they would be liable as
individuals and not as agents of the state, 5 )
do An athletic protective insurance plan exists
and premiums are paid from school funds, 4 )
In the absence of statutory lew, school liabl lity
decisions are based upon precedent and common law*
1, Mills v, Stewart 76 Montana 429
2* Rhodes v* School District #9, 315 Montana 553
3, From questionnaire signed by A . R. Meyer, Law Clerk
May 10, 1947
4 o Ibid
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NEBRASKA
Deputy Attorney General, G. S* Beck revealed
that neither the state nor the school board is ever liable
for student injuries*
The general rule is that:
A district, or its directing board, as
such, like other municipalities and the state
itself, is not liable to persons injured by
its nonfeasance, nor is it liable for injuries
or loss resulting from its negligence, as for
a failure properly to construct a school
building or to keep it in repair, or to main-
tain the school premises or equipment in a
proper and safe condition, or to furnish safe
and suitable means of conveyance for the
transportation of pupils to and from school,
or safely operate such conveyance, except
where liability is imposed by statute*!^
The only existing statutes pertain to bus
drivers liability and athletic insurance*
a* School bus drivers, as independent
contractors, are compelled to carry
insurance and may be held liable for
injuries as such*
b. An optional athletic insurance plan
is available to school districts and in.
some cases is paid out of school fund* '
Therefore, in the absence of any other
statutory law case findings and common law decides liability*
1* Letter from Attorney General Beck, April 19, 1947
2. Ibid*
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NEVADA
In a letter received from Deputy Attorney
General George P* Annand, he stated that the only pertinent
legislation relative to school liability for student Injury
was:
Teachers are required to hold pupils to
a strict account for their conduct on the way
to and from school
This also meant that the teacher is held
responsible for the students near and around the school
property, as well as in the building Itself*
The legislature, under Chapter 222,
Statutes of 1945, adopted an act to provide
for the payment at state expense of premiums
on insurance policies protecting students
in the schools of Nevada from loss arising out
of injuries received by them in the course of
athletic practice or competition as members
of school athletic teams. The act provides
that nothing therein contained shall be deemed
to admit any liability on the part of the
state, its school districts, or political
subdivisions for any injury 0
In all other cases where statutory law is
absent the common law principle applies*
1* Nevada #5687 , 1929
2* Letter from Deputy Attorney General G. P. Annand,
April 22, 1947
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NEW HAMPSHIRE
A self-addressed return post card, signed
by M, G* Alexander, of the Attorney General* s office,
stated that no laws pertaining to the subject are in
existence in this state*
However further investigation revealed that:
a* A school district employee may be held
liable when negligence can be proved and the
school board cannot be held responsible for
its representatives*
b. Common law principle is applied in a more
or less blanket fashion in cases involving
school liability* 1 ^
An Athletic Protective Plan is in operation*
le Harris v« Salem School District , 72, W* H. 424 57 Atl*
332 (1904)
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NEW JERSEY
The response by Mr* Chester Robbins,
Assistant Commissioner of Education, brought the following
informat ion* ^ ^
Boards Assume liability of teachers*
It shall be the duty of each board of
education in any school district to save
harmless and protect all teachers and
members of supervisory and administrative
staff from financial loss arising out of
any claim, demand, suit or judgement by
reason of alleged negligence or other
act resulting in accidental bodily injury
to any person within or without the school
building; provided, such teacher or member
of the supervisory or administrative staff
at the time of the accident or injury was
acting in the discharge of his duties with-
in the scope of his employment and/or
under the direction of said board of
education; andsaid board of education
may arrange for and maintain appropriate
insurance with any company created by
or under the laws of this state, or in
any insurance company authorized by law
to transact business in this state, or
such board may elect to act as self-
insurers to ib. intain the aforesaid
protection*
Mr* Robbins elaborated on this statute by
saying
i
Children or parents cannot collect
from loss from injuries unless the person
in charge is negligent* 1 '
This rule applies in all places and at all
times provided the activity is approved by the board*
New Jersey is one of the few states with
liability legislation pending* A bill is awaiting the
1* Letter from Assistant Commissioner of Education,
May 5, 1947
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NEW JERSEY (continued)
Governors signature which, if signed, will authorize hoards
to carry accident insurance at public expense for pupils
participating in interscholastic athletics or physical
education or it may ask each pupil to carry his proportionate
share of the coverage 0 It is not compulsory for the pupil
to participate in the insurance*
In conclusion may I not call your
attention to Chapter 460
,
of the Laws
of1955 , establishing the nonliability
of counties, municipalities and school
districts by reason of injury to the
person, from the use of any public
grounds or buildings. The body of the
act speaks of structures, as well as
grounds and buildings but as grounds
and buildings are covered both by the
title and body of the act, the act is
at least applicable to public grounds
and buildings of school districts, and
makes them non-liable for injuries to
the person for use of them*
To summarize is to merely say that teachers
may be held liable for student Injuries, but that if the
teacher is conducting an activity approved by the board of
education and if the teacher suffers personal loss, then
the school board must remunerate the teacher*
1* Robbins, op* clt. , p* 56
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NEW MEXICO
In a letter received from Assistant
District Attorney W* A* Dedeuii it was stated
that no statutes are contained in the
constitution pertaining to the subject and
that the principle of common-law is applied
in a blanket manner,^
!• Letter from Assistant Attorney General, May 27, 1947
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NEW YORK
New York Attorney General Is prohibited from
giving advice but unofficially offered this information.
This is the only state which has legislation
similar to New Jersey* s. That is the so called "save
harmless" statute which requires boards of education to
recompense employees for financial loss suffered from being
held liable for student accidents and injuries.*^
A statute exists which permits the incorporation
of an athletic insurance plan. 2 )
New York State has waived its immunity through
the N. Y 0 Court of Claims Act. #8 :
The state hereby waives its immunity
from liability and action and hereby consents
to have the same determined in accordance
with the same rules of law as applied to
actions in the supreme court against
individuals or corporations.
In summary it must be concluded that it is
possible to hold the agent of the state responsible as the
state has waived immunity. And that in most cases the
individual employee is held responsible for his negligence,
when injury results, but if the person suffers loss the
school board must remunerate him.
1. No Y. Education Law #569a and 881a
2. NoY. Insurance Law #252
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NORTH CAROLINA
"Enclosing a copy of the only laws
relating to the subject* "D
Analysis of these laws:
a* School Commission is authorized and
directed to establish a fund, from Its
annual appropriation to compensate
students for injuries sustained in
connection with the school laws©
bo Payments made to parents or guardians not
to exceed six hundred dollars*
Co Claimed must be filed within one year*
d« Approval by school commission is final*
e 0 Claims are to be paid without regard to
negligence of driver*
f* Disease and injuries incurred while not
riding on bus not compensable. 2 )
The common law rule is applied in all other
cases of liability* A school board member may be held
personally liable if he acts in bad faith, and a teacher
may be held liable if negligent* 3 )
lo Letter from Attorney General H. A* McMullan, April 22,1947
2 0 Arto 49, Ch 21, 1935 *
3. Benton v» Board of Education, 201 N*C* 653
161 S.E. 96 (1931)
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NORTH DAKOTA
No statute exists in this state making the
state or any political subdivision responsible for student
injuries.
Members of the school board and
employees may be held liable, individually
if gross negligence can be proved.
An athletic protective insurance plan was
adopted in 1940.
As there is no existing legislation pertaining
to the subject it must be construed that the principles of
state immunity and common lav/ are in practice#
1. From questionnaire signed by P, 0. Daiture,
Assistant Attorney General, April 21, 1947
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OHIO
Neither the state nor the school board may
be held liable for student injuries according to an opinion
of Mr. Hugh St. Jenkins, State Attorney General. ^ However
P \the school board employee may be held liable if negligible. ;
A voluntary protective athletic insurance plan
is in operation.
1. Letter of opinion, April 17, 1947
2 0 Tipton v. Willey , 47 Ohio App. 236, 191 NE 804 (1934)
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OKLAHOMA
An opinion of the Attorney General dated March 21
1945 to Honorable A* L. Crable, State Superintendent of
Public Instruction, reveals the attitude of this state on
student liability according to Mr. George Montgone ery,
present Assistant Attorney General.-*-)
a. There exists no liability on the part of
a school district or a school district board
for accidents occurring in connection with
a governmental function. ..... .school
instruction is considered within the scope
of governmental activity.
b. If a district is not liable for school
accidents it cannot assume such liability
for securing insurance.
c. In case of Wright v. Consolidated School
district the court decreed that a school
district employee may be held liable if
negligence can be proved.
Prom the above facts it must be concluded that:
a. No governmental agency can be held liable
for students accidents or injuries*
b. A school district employee may be liable if
negligent.
c. No liability insurance may be procured by the
school district.
1. Letter of opinion, September 6, 1947
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OREGON
Section 90-406 of Oregon Code 1930 provides
that M the attorney-General shall not render
opinions or give legal advice to others than such
state officers*”
Unofficially, Assistant Attorney General,
Willis S, Morse, stated^ifcat tie state and its agencies
are immune to liability when performing governmental
functions* However, members as individuals and
employees of these agencies may be held liable if negligent*
The general rule was stated by the Oregon
Court thus:
11 There is precedent involved and we
must follow the previous case«"^
An insurance plan to protect students injured
in interscholastic activities is in effect*
1. Prom Questionnaire of April 27, 1947
2. Etter v* City of Eugene
,
147 dr # 38, 70
3* Anton v. Union High School Dist„ #3, 130 0r*461,
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PENNSYLVANIA
’'There is no particular statute covering
the type of liability to which you refer*"
So stated M* Louise Rutherford, Deputy Attorney General,
unofficially in a letter dated May 7, 1947*
A mutual insurance plan exists in this state
on an optional basis and is designed to protect students
injured in interscholastic activities*
In the absence of any statute it must be
concluded the precedent and the common law principle govern
cases involving student accident and injury liability*
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RHODE ISLAND
The theory of state immunity governs in this
state and this immunity extends to all governmental agencies.
However, individual employees of the government may be held
liable for student injuries if negligent in performing
their duties.
An insurance plan is in operation to care for
injuries sustained by athletes in inter-scholastic competition.
No statutory law pertinent to the subject is on
reccr d<>
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SOUTH CAROLINA
John M* Daniel, state Attorney General,
indicated that school hoard members and teachers could be
held liable for student Injuries when they are negligent
or when they exceed their authority*D
An optional athletic protective insurance policy
is in existence to safeguard students injured in inter-
scholastic competition* Legislation governing this type
of insurance is under consideration*
In the absence of statutory law it must be
concluded that the common law principle is applied to cases
of liability for student injuries*
1* From questionnaire received May 19, 1947
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SOUTH DAKOTA
According to the completed questionnaire received
on April 21, 1947 and signed by Mr. Charles P. Warren,
Asst* Attorney General no statutory law is in existence
whereby liability for student injuries can be placed.
In 1941, legislation was introduced which
permitted the various schools to participate in the
South Dakota Athletic Protective Plan.
In the absence of any legislation the courts
render decisions based on precedent and common law.
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TENNESSEE
Except for possibility of claim to Board of
Claims for injuries suffered in state operated schools,
colleges and correctional institutions '* the state
nor its agencies is never liable for student injuries*
tt Person whose negligence positively caused
injury* ...... .may be held liable for injuries
incurred.
Some communities carry group insurance policies
to cover students in case of accident or injury. This
situation is purely optional and is very rare.
In absence of relative legislation it must be
concluded that cases are settled by common law.
1. From questionnaire received April 21, 1947
2* Ibid
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TEXAS
The Attorney General of this state is forbidden
by Article 4399, V.C.S. M .from giving legal advice
or opinions to any persons other than State and County
officials named in the statute * n However, unofficially,
Mr* David B. Irans Administrative Assistant of the
Attorney General, forwarded some previous official
opinions relative to the subject.-^
a* The state is immune to liability,
b. We also call your attention to 24 R.C.L.
page 604, Section 60, which discusses the
liability of school districts for actions
founded in tort and to the special act
creating the Texarkana Independent School
District, Acts 26th. Legislature, 3rd.
C* S* Special Laws, Ch* 31, p.83,
section 28, provides in part as follows:"
Said independent school district shall
not be liable for damages of any kind to
any person or persons injured or killed
on the property or premises controlled
by said board, or under the jurisdiction
thereof.
From this it must be concluded that the school
district board is also Immune to liability.
c. In the court case of Reeves v. Tittle ,
129 S.W. (2) 364 it was decided that the
school district employee was liable because
of negligence . ^
’
1. Letter of opinion. May 7, 1947
2. Opinion #0-443, 1937-Office of Attorney General to
Honorable T. M. Trimble, First Asst. Sup't Austin, Tex
3. Ibid.
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TEXAS (continued.)
The Texas Athletic Protective Plan of
Insurance is available to schools to assume liati. lity for
student injuries sustained in athletic competition.
. oo.. ::
UTAH
There is no statutory law which ascertains
liability for student injuries in this state, but there is
a type of workmen’s compensation act which protects
teachers and other governmental employees in the event that
they incur an injury*
In the absence of such a law decisions are
rendered according to the principle of common law*
1* Prom questionnaire signed May 7, 1947
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VERMONT
The Attorney General of this state referred
the matter to the Superintendent of Public Instruction to
no avail.
Investigation revealed that liability insurance
to cover school bus drivers guilty of negligence is
permissable.^
A voluntary type of athletic insurance is
available to protect students injured while participating
in competitive sports*
In the absence of statutory law it must be
concluded that the principle of conrnon law governs in cases
of student liability*
1. Vermont Public Acts of 1935, #90
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VIRGINIA
"There is no statute on the subject in Virginia",
so stated A.L.Swepeis, Attorney General in a letter of
April 25, 1947.
There is only one court decision^ ) relative
to the study and in this the court absolved the board of
education of liability but stated that the employee whose
negligence caused the injury would have been personally
liable.
From the above information it must be concluded
that common law principle is applied in all cases of
student liability.
1. Wynn v. Gandy
,
170 Va. 590, 197 S.E. 527 (1958)
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WASHINGTON
George H# Halt, Assistant Attorney General, in
a letter of opinion to the writer on April 22, 1947 stated
that neither the state nor any of its agents are liable
for student injuries*
The general rule in this state is governed by
Remington^ Revised Statutes 4706
, which provides:
No action shall be brought or maintained
against any school district or its officers
for any noncontractual acts or omission of
such district, its agents, officers or
employees, relating to any park, playground
or field house, athletic apparatus or
appliance, or manual training equipment,
whether situated in or about any schoolhouse
or elsewhere, owned, operated or maintained
by such school district#
Consequently, it is the opinion of the
writer that a tort action for damages could
not be successfully maintained for injuries
sustained in the school building, property,
physical education periods or in competitive
sports# However, thB law is specific that
a school district operating a bus for
conveying children to and from school acts
as a carrier and must exercise the highest
degree of care consistent with the practical
operation of the bus#
Mr# Halt further explained "the courts have
liberally construed this provision so as to safe-
guard the governmental funds of our schools#”
The state does not require any liability
insurance to taken out to cover student accidents#
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WEST VIRGINIA
a* State by constitutional provision cannot be
sued* County Boards of Education may not be
sued for torts on theory that they are a
subdivision of the state performing a governmental
function* 1
)
b* No one is liable for student injuries unless
a wrongful act is committed by the person in
charge#
c# No type of liability insurance exists in the
state*
As no statute exists indicating liability,
and where-as the office of the Attorney General has stated
that one may be held if a wrongful act has been committed
it must be concluded that precedent and common law governs
the decisions rendered.
1. Communication from W. B. Spillers, Assistant Attorney
General, April 24, 1947
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WISCONSIN
58*
The only existing statute which holds
representatives of the state liable for student injuries is
the safe place statute1 ) which provides that:
The state. School Districts, etc. are
required to maintain school buildins, the same
as other public buildings, safe within the
meaning of the safe-plan statute. The state
and its agents are responsible only to the
extent that it knowingly or negligently fails
to maintain the premises safe within the mean-
ing of the statute. 2 '
Schools are required to maintain insurance
against accidents involving school buses.
In reference to liability insurance to cover
student injuries there is no legislation on this subject.
The State Department of Public Instruction says " that
almost without exception. High schools carry insurance
against injuries for students participating in intramural
and interscholast ic sports.’’^) This program has been put
into effect by Parent Teachers Associations, The
Wisconsin Inter schola stic Athletic Association and similar
organizations. Mary elementary school also carry such
insurance
*4
1. 226 Wis. 92, 1935
2* Communication from office of Attorney General, May 7, 1947
3. Letter of May 1, 1947
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WISCONSIN (continued)
From this information it must be concluded
that the common law principle decides cases as no other
legislation exists and the "safe place*’ act provides that
negligence constitutes liability.
.
WYOMING
No statutes pertaining to student liability-
are contained in the constitution of this state according
to an opinion of the Attorney General,
^
Therefore it must be concluded that the
principle of common law governs in rendering decisions.
1, Letter from Norman B. Groy, April 21
,
1947
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CHAPTER IV
SUMMARY AND CONCLUSIONS
THE SUMMARY
The state is never liable for student injuries
based upon the theory of sovereign immunity*
The general position of the school district
throughout this country was best shown by the Illinois
Attorney General when he said:
as a general rule a school
district or school bo ard is not, in the absence
of a statute imposing liability, subject to suit
in tort for personal injury*
D
Since the state is immune to liability, and as the
school board is an agent of the state, it also is immune*
This line of syllogistic reasoning reaches the conclusion
adopted by all the forty-eight states*
This belief was strengthened by Assistant Attorney
General W. S* Moore of Oregon who cited the finding in the
case of Etter v* City of Eugene
In this state it is settled by an unbroken
line of decision that a municipal corporation
engaged exclusively in the performance of its
political and governmental functions (school
education is included In this category) is not
liable at the suit of a private person for the
1* Letter of opinion by Attorney General George F. Barrett
June 2, 1947
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negligent acts of its officers, agents and
employees. 1 '
Thus it can be seen that precedent and common law,
in the absence of statutes, prevent the school board from
being held liable* However there have been cases where a
school board member has been held personally liable because
of bad faith or improper motives*
As both the state and its agents are immune to
liability it follows that persons must bring suit against
those individuals in immediate charge only* Numerous cases
and incidents cited throughout this paper offer adequate
evidence that a person employed by the state or the school
board or district may be held liable for injuries sustained
by students, if negligence on their part can be proved*
This criterion is the ordinary basis for settling
all cases of liability and thus it may be concluded that
the common law principle is applied, as negligence would
vary according to numerous factors. In some states the
common law rules are modified by statutes and judicial
findings*
In New York and New Jersey only are there statutes
which provide for the protection of employees (teachers)
who suffer personal loss as a result of being negligent*
1* Etter v. City ofEugene
,
157 Or. 68, 70
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This type of legislation serves as an inducement to attract
better qualified persons into the fie]d of teaching# How-
ever, to offset this progressive legislation is the fact that
fifteen states are prohibited from purchasing liability
insurance to protect their employees from loss.D It is also
well to note that nine states assume this liability under
2 )
same circumstances. '
Statistical studies reveal that perhaps the
greatest number of school accidents occur in athletic
activities. The states seem to recognize this fact in as
much as an athletic insurance plan to remunerate students
for bills incurred exists in thirty-two states at the time# 3 )
Accidents are bound to occur during the trans-
portation of students, as over three million are transported
daily. Many states authorize this service but only North
Carolina 4 ) assumes direct liability for accidents and deaths.
The rule s of liability applicable to bus transportation are
exactly the same in most respects as those applicable to
any other activity of the state or school board. The state
is immune and if the bus driver is personally negligent he
can be held liable for any accident that occurs.
1. Table 4, Appendix page 72
2. Table 2, Appendix page 72
3. Table 5, Appendix page 73
4. See page 41
_.
*
*
,
'
:
—
: .
•
'O l L>$ O
* v - - 1 . stfrn b
.
..
Jl •;
. C<
'
•
: l’
'
'
on
*
.
-
,
This general rule is applicable to accidents
occuring in the school lunch rooms in all states except
North Carolina which specifically provides by statute that
a school board member cannot be held personally liable under
any condition*
To recapitulate very little legislation exists
in the various states pertaining to liability and most
cases are decided according to previous court findings and
common law*
';
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THE CONCLUSIONS
The present status of the law in our various
states is confusing and inconsistent and very little effort
is underway to remedy the situation as only five states 1 ^
have any legislation relative to the subject pending#
It is hoped by the writer that this study has
produced a knowledge of existing state standards so that
it may render some servixe to school people and all others
who may be concerned or affected#
The general rule in all states in deciding
liability is common law, and thus it is difficult to
standardize the various states as the custom tand environment
of each is different# Therefore it would be necessary to
legislate in all of the forty-eight states to make any sort
of classification.
1* Table 6--Appendix page 74.
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THE RECOMMENDATIONS
All around us progress is being made« Industries,
schools and social organizations are constantly undergoing
changes. But our legislative bodies are not keeping in
step and this is particularly notable in the field of
liability for school accidents.
The best means of avoiding accidents would be
to purchase the best equipment possible; to have qualified
persons properly instructed in the use of this equipment;
to be made conscious of the surrounding factors, and also
to provide for an adequate course in safety education in
our schools.
However as accidents are bound to occur, provision
should be made to ascertain the liability in a uniform
manner. This could only be made possible by legislation
in each state similar to the following:
a# Abolish government immunity from liability.
b. Enact laws which would prevent courts from
deciding cases according to previous decisions.
c. Pass laws in each state which would definitely
place responsibility for student injuries.
d. Recompense employees (New York and New Jersey
do) for personal loss as a result of negligence
in the course of duty. This is easily possible
through insurance.
..
«
.
,
*
o
. o
Aj I ' *
;
e 0 Render laws as uniform as possible for
the convenience of the states#

SUGGESTIONS FOR FURTHER RESEARCH
State statutes compelling some kind of
safety education*
Existing athletic protective plan in the
various states*
Cases vindicating the New York and New
Jersey plan for reimbursing teachers guilty of negligenc
and its effects*
Survey of legislation pertaining to liability
for injuries sustained in connection with school
transportation*
.*
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APPENDIX

St* John’s Preparatory School
Danvers Massachusetts
April 11, 1947,
Attorney General
State House
State of
Dear Sir:
I am making a comparative study to determine the
conditions which exist in the various states regarding
liability in case of accidents to students* Would you be so
kind as to answer the enclosed questions to aid me in this
project?
Your immediate attention to this matter would be
greatly appreciated, and I want to thank you in advance for
any aid that you may render®
Yours truly.
Robert V* McCabe
HEAD COACH OF ATHLETICS
*'
. i
*
.
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Survey and Analysis of State Laws to Determine the Liability
of School Boards or School Funds for Student Injuries
1# Is such a law In existence in your State? / yefi//W5/
!!• To what extent is the State liable?
111. Are School Boards liable? /Yes/ /No/
IV. If neither of these is liable, who is?
V« Does this cover injuries sustained:
A. In the school building? VYes//No7
B. On school property? /Yes//No
7
After school hours? /Yes//No/
C. During the physical education classes? /yes/ /No/
D 0 While representing the school In competitive
sports? /Yes7 /No
E. ’While traveling to and from school in a school
tous? ZZH7 /NoZ
•
' t • ,
r
l-.
VI. Are liability insurance policies taken out to cover
student acciderit s? / Yes
/
Wo"/
A* If so, is it a group policy paid for by the,
community? Z2H7 L
W
B# Or is it on an individual basis and paid for by
the student? /Yes/ /No/
C# Is such insurance compulsory? /Yes/ /No/
VII# In what year was this legislation put into effect?
Vlll. Is any similar legislation pending? /W
IX# Is any written material pertaining to any phrase of
the subject available? /Yes/ /No/
A© If so will you kindly forward it along with
questionnaire? /Yes/ /No
Dste; 1947 (signed)
Position
State
.*
*
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State of
Date
Dear Sir:
Please check one of the following:
1. I will forward you the information that
you desire. / / / /
• I am unable to forward you the informat ion/~7 /~~7
11. I have referred your questionnaire to
111.
Position
•
No such law exists in this state. / 7 / /
Signed
Position
.•*
cattfi.
TABLE 11
States In which school boards or districts assume liability
for student injuries under some circumstances:
1. California 4® Minnesota 7® Pennsylvania
2® Connecticut 5® North Carolina 8# Washington
3* Michigan 6. Oregon 9. Wisconsin
TABLE 111
States in which school districts are required to recompense
employees who suffer personal loss due to negligences
1* New York 2® New Jersey
TABLE IV
States in which school districts may not purchase liability
insurance to protect employees according to the Attorneys:
1® Arkansas 6® Michigan 11. Pennsylvania
2. Georgia 71 Nebraska 12. South Dakota
3® Indiana 8* New Hampshire 13. Texas
4® Iowa 9* North Dakota 14. West V3r ginia
5® Kansas 10 • Ohio
. V
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TABLE V
States in which an optional Athletic Type Insurance
Plan is in operation:
1. Alabama 11. Maine 21. New York
2. Arizona 12. Massachusetts 22. North Dakota
3. California 13. Michigan* 23. Ohio
4. Colorado 14. Minnesota 24. Oregon
5. Connecticut 15. Mississippi 25. Pennsylvania
6. Georgia 16. Montana 26. Rhode Island
7. Idaho 17. Nebraska 27. South Carolina
8. Iowa 18. Nevada 28. South Dakota
9. Kansas 19. New Hampshire 29. Tennessee
10 • Kentucky 20. New Jersey 20 1Texas
31. Vermont 32 Wisconsin
TABLE VI
States which have legislation pending pertaining to
student liability for injuries:
1* Delaware 4. South Carolina
2, Michigan 5. Washington
3. New Jersey
* Compulsory
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